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Response to Recount Hearing Officer's Report and Recommended Findings was served
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CE~VED
IN THE SPRINGFIELD CITY COUNCIL
SPRINGFIELD, SANGAMON COUNTY, ILLINOIS
WILLIE "SHAWN" GREGORY,

JUL 0 8 2019

City Clerk's Office

)
)
)

Petitioner,

)
vs.
GAIL SIMPSON, and DON GRAY as
COUNTY CLERK OF SANGAMON
COUNTY, ILLINOIS,
Respondents.

)
)
)
)
)
)
)

No. 2019-EC-0001

Respondent's Response to the Recount Hearing Officer's Report and
Recommended Findings
COMES NOW the Respondent, Gail Simpson, by and through her attorneys,
Rammelkamp Bradney, P.C., and respectfully submits Respondent's Response to the

Recount Hearing Officer's Report and Recommended Findings, to the Springfield City
Council. In this Respondent's Response to Recount Hearing Officer's Report and

Recommended Findings, Gail Simpson will be referred to as "Simpson" or "Respondent",
and the Petitioner, Willie "Shawn" Gregory, will be referred to as "Gregory" or "Petitioner".

I. Introduction
The Recount Hearing Officer, John A. Mehlick, in his Recount Hearing Officer's

Report and Recommended Findings, found that "Gail Simpson should be declared the
winner of the election and rightfully entitled to a seat on the Springfield City Council as
Alderman of Ward 2." Respondent urges the City Council to accept the Recount Hearing
Officer's recommendation that Gail Simpson is the lawfully elected and seated Alderman
of Ward 2.
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Although Respondent concurs with the Hearing Officer's determination that Gail
Simpson should be declared the winner of the April 2, 2019, Consolidated Election, it is
nevertheless necessary to discuss Respondent's exceptions to several of the Recount
Hearing Officer's recommended findings.
II. Election Judge Initials; Distinguishing Marks; Damaged Ballots;
Challenge to Overvote Determination
A.

Challenges 023-01, 023-004, 023-005, 077-003, 079-003, 079-004, 079-006,

084-001, 084-002, 087-001, 087-005, 087-006, 087-009, 087-010, 087-013, 087-014,
087-018, and 087-019

The Hearing Officer found the Election Code's requirement that ballots must be
initialed by an election judge is mandatory. The Hearing Officer recommended the ballots
referenced in Challenges 023-001, 023-004, 023-005, 079-003, 079-004, 79-006, 079007, 084-001, 084-002, 087-001, 087-005, 087-006, 087-009, 087-010, 087-013, 087014, 087-018, and 087-019, should not be counted for the candidate for which the ballot
was cast because each of the ballots referenced in said challenges lack the initials of an
election judge in the area specifically designated for them on the ballots. Adopting the
Recount Hearing Officer's recommendation would result in not adding 3 votes for
Simpson, 3 votes for Gregory, 2 votes for Shafer, and 7 votes for Senor. It should be
noted that the Recount Hearing Officer does not reference Challenge 077-003 in his
findings. This is a ballot cast for Shafer that does not bear the initials of an election judge.
However, this vote was not added to Shafer's vote total, so the omission has no impact
on the overall vote totals.
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Respondent has consistently argued all the votes indicated on the ballots which
lack an election judge's initials in the designated area should be counted to avoid
disenfranchising the voters due to the mistakes of election officials. Respondent has
repeatedly acknowledged that the Supreme Court of Illinois has held that the election
judge initialing requirement is mandatory. Although acknowledging the legal precedent
throughout these proceedings, Simpson has argued that, absent fraud, all ballots should
be counted to prevent the disenfranchisement of voters based solely upon the failure of
election judges to perform their ministerial duties. Her position is similar to that of former
Illinois Supreme Court Justice Charles E. Freeman, who wrote that:
[a]bsent allegations of fraud, if it is not necessary to exclude uninitialed
absentee ballots to preserve the integrity of an election, then it is not
necessary to exclude uninitialed in-precinct ballots. Second, the mandatory
construction is an unconstitutional burden that disfranchises an innocent,
qualified voter based on the failure of an election judge. If the legislature
can enact a law whereby election judges can effectively disfranchise all the
voters of a precinct, where those voters are not at fault, the constitutional
right to vote is of small consequence." McDunn v. Williams, 156 111.2d 288,
351-353 (1993) (Dissenting Opinion of Justice Freemen).
Stated differently, Gail Simpson promotes the counting of every ballot, while her
opponent seeks to prevent the inclusion of all votes based solely upon the failure of an
election judge to properly insert his/her initials on the ballot.
Respondent has also consistently argued that if the ballot initialing requirement is
deemed to be mandatory by the City Council, then the requirement must be consistently
and strictly applied to all ballots that do not contain an election judge's initials on the line
adjacent to the words "Judge's Initials." The hearing officer concurred in this view,
recommending that all the ballots not containing an election judge's initials in the
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designated location must not be counted. In fact, the Recount Hearing Officer writes that,
"[m]y recommendation is to be consistent and follow the law, and only count votes as
outlined above with reductions."
Petitioner will argue the ballots in Simpson Challenges 079-003 and 079-004
should be counted for Gregory even though there are no makings in the location
designated for the election judge's initials adjacent to the words "Judge's Initials."
Inconsistently, however, Petitioner has argued on multiple occasions that the
failure of election judges and voters to sign Affidavits of Assisted Voter in the locations
designated on the form of affidavit invalidates the ballots cast. If the location of an election
judge or a voter's signature, on the designated location in the Affidavits of Assisted Voter
is deemed essential, it logically follows that an election judge's initials on the ballot must
also be in the designated location as well. If the purpose of requiring an election judge's
initials be placed on the ballot is to protect and safeguard the ballot, allowing a judge's
initials to appear anywhere other than the designated location on the ballot would
undermine the importance of the requirement. It could lead to attempts by voters to forge
the initials of election judges anywhere on the ballot. Allowing election judges to initial
anywhere on the ballot would not allow for the immediate recognition of a legally cast
ballot, thereby undermining the policy of ensuring every ballot's validity.
If the City Council determines the initialing requirement is mandatory, in
conformance with the Recount Hearing Officer's determination, then it must also accept
the Recount Hearing Officer's position that the requirement must be applied consistently.
In short, if an election judge's initials are not present at the designated location provided
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for them on the ballot, the ballot must be invalidated. If a voter is to be disenfranchised
due to the mistake of an election judge, such disenfranchisement must be done in a
consistent manner.
Petitioner may argue the Recount Hearing Officer's recommendation pertaining to
Challenges 079-003 and 079-004 are inconsistent with the Hearing Officer's decision as
to Challenge 079-006. In his report, the Recount Hearing Officer does indicate the ballot
at issue in Simpson Challenge 079-006, which pertains to the inadequacy of election
judge's initials, should be counted for Senor. On July 2, 2019, Petitioner filed a Motion

for Clarification in which he requests the Recount Hearing Officer to enter an order
clarifying the reasons why the ballot at issue in Simpson Challenge 079-006 should be
counted but the ballots at issue in Simpson Challenges 079-003 and 079-004 should not
be counted. In the Recount Hearing Officer's Response to Petitioner's Motion for

Clarification, filed on July 8, 2019, the Recount Hearing Officer responded by indicating
that he was under the impression Challenge 079-006 had been resolved by agreement.
(By way of background, on page 15 of Gregory's Brief in Support of Petitioner's

Challenges, Petitioner specifically states, "Challenge 079-007 is hereby withdrawn."
Challenge 079-007 was Gregory's challenge to the same ballot at issue in Simpson
Challenge 079-006). The Recount Hearing Officer indicated because the ballot at issue
in Simpson Challenge 079-006 was still in dispute, it should be invalidated in a consistent
manner with the ballots at issue in Challenges 079-003 and 079-004.
Respondent agrees the ballot at issue in Simpson Challenge 079-006, which was
a vote for Senor, has no impact on the outcome of the election. To be consistent, however,
if the City Council finds the election judge's initialing requirement to be mandatory, the
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City Council should not count the ballot at issue in Challenge 079-006 as it does not
contain the initials of an election judge in the location designated for them. This would
lead to Senor having a final vote total of 386 rather than 387 votes.
If the City Council accepts the Recount Hearing Officer's determination that the
ballot initialing requirement is mandatory, then the City Council must also accept the
Recount Hearing Officer's determination that the requirement be applied consistently.
Accordingly, the City Council must sustain any challenges to ballots due to deficiencies
in the election judge installing requirement, including Simpson Challenges 079-003, 079004 and 079-006. The result of such findings is to not count three votes for Gregory,
three votes for Simpson, two votes for Shafer, and seven votes for Senor.
B. Distinguishing Marks on Ballot for Gregory (Simpson Challenge 084-004)

The Recount Hearing Officer recommends the City Council reject Simpson
Challenge 084-004 and count the ballot as a vote for Gregory. The Recount Hearing
Officer believes the use of two different colors of ink does not indicate an attempt by the
voter to distinguish his/her ballot. Respondent respectfully disagrees and hereby
reasserts her arguments from previous briefs regarding the ballot at issue in Simpson
Challenge 084-004. The use of different colored ink in alternating races only serves the
purpose of distinguishing the ballot from all other ballots. Respondent urges the City
Council to not count the ballot at issue in Simpson Challenge 084-004 as a vote for
Gregory.
C. Damaged Ballot Cast for Gregory (Simpson Challenge 087 -025)

The Recount Hearing Officer recommends the City Council count the ballot at
issue in Simpson Challenge 084-004 as a vote for Gregory. Respondent respectfully
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disagrees with this recommendation. If, as the Recount Hearing Officer recommends, the
affidavits of the residents and staff at the Mary Bryant Home for the Blind and Visually
Impaired are not permitted to rehabilitate deficient Affidavits of Assisted Voter, then the
affidavit of Stacey Kern, Director of Elections for the Sangamon County Election Office,

(Gregory Exhibit 2) should not be permitted to rehabilitate the deficiently completed
damaged ballot.

In her prior briefs, Respondent has shown that the Illinois Appellate Court, Fourth
District, which has potential appellate jurisdiction over the current matter, has held the
Election Code procedures for the making of a duplicate damaged ballot are mandatory.
Larson v. Bd. of Educ. of Bement Cmty. Sch. Dist. No. 5, in Piatt & Champaign Ctys., 118

Ill. App. 3d 1015, 1017,455 N.E.2d 866,867 (4th Dist. 1983).
The Recount Hearing Officer does not set forth the statutory requirements for
making a duplicate ballot of a damaged ballot, nor did he decide whether the requirements
are mandatory. The Recount Hearing Officer simply writes "the City [sic] Clerk followed
all statutory required steps and the ballot should be counted for Gregory." Respondent
respectfully disagrees.
Section 24B-10.1 of the Election Code (1 0 ILCS 5/24B-10.1) provides in part that,
"If any ballot is damaged or defective, or if any ballot contains a Voting
Defect, so that it cannot properly be counted by the automatic tabulating
equipment, the voter or the judges of election, consisting in each case of at
least one judge of election of each of the 2 major political parties, shall make
a true duplicate ballot of all votes on such ballot by using the ballot of the
precinct and one of the marking devices of the precinct, or equivalent. If a
damaged ballot, the original ballot shall be clearly labeled "Damaged
Ballot" and the ballot so produced shall be clearly labeled uDamaged
Ballot" and the ballot so produced shall be clearly labeled "Duplicate
Damaged Ballot", and each shall contain the same serial number
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which shall be placed by the judges of election, beginning with
number 1 and continuing consecutively for the ballots of that kind in
the precinct. The judges of election shall initial the "Duplicate Damaged
Ballot" ballot and shall enter or otherwise scan the duplicate damaged ballot
into the automatic tabulating equipment. The "Damaged Ballot" shall be
placed in the "Duplicated Ballots" envelope; after all ballots have been
successfully read, the judges of election shall check to make certain that
the Precinct Tabulation Optical Scan Technology equipment readout
agrees with the number of voters making application for ballot in that
precinct. The number shall be listed on the "Statement of Ballots" form
provided by the election authority." (Emphasis Added)
If, as the Illinois Appellate Court has held, the statutory requirements for making
duplicate ballots are mandatory, each of the requirements in the statute must be strictly
complied with. There are several deficiencies with the ballot at issue in Simpson
Challenge 087-025. First, the original ballot does not contain the language "Damaged
Ballot."

Second, the language "Damaged Duplicate Ballot" does not appear on the

duplicate ballot. Third, neither the original nor the duplicate ballot bear a serial number
required to be placed on both the damaged and duplicate ballots. These deficiencies
render the ballot in question void. The Hearing Officer, in his conclusion, states "[e]very
vote does count. To have them counted correctly, election judges in the precincts need
to do their jobs correctly and avoid mistakes."

Respondent believes this statement

applies equally to the damaged ballot at issue in Simpson Challenge 087-025.
Therefore, Respondent urges the City Council to declare the ballot at issue in
Simpson Challenge 087-025 to be invalid resulting in one vote not being added to
Gregory's total.
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D. Challenge to Overvote Determination (Gregory Challenge 087-016 & Simpson
Challenge 087-017).

The Recount Hearing Officer recommends the City Council not count the ballot at
issue in Gregory Challenge 087-016 and Simpson Challenge 087-017 because the
voter's intent cannot be ascertained. Respondent respectfully disagrees with this
recommendation. It is essential for the City Council to recognize that the determination
of the voter's intent is a question of fact, not a question of law. Pullen v. Mulligan, 138 Ill.
2d 21, 78-79, 561 N.E.2d 585, 610 (1990). This means the City Council must decide
whether the marks on the ballot allow for the voter's intent to be ascertained. Unlike many
of the other issues presented, this determination does not require the City Council to
engage in a complicated legal analysis. The only question the City Council must answer
is whether "the designated area for casting a vote for a particular ballot position on the
ballot sheet contains some other type of mark that indicates the clearly
ascertainable intent of the voter to vote based on the totality of the circumstances,
including but not limited to any pattern or frequency of marks on other ballot
positions from the same ballot sheet." (Emphasis Added); Election Code Section 2489.1(8)(4).
If the members of the City Council believe, as does the Respondent, a voter placing
an "X" over one oval, while filling the oval in each of the other races, clearly shows the
intent to cancel his/her vote for the candidate with an "X" over the previously filled oval,
then it is your duty, as the finder of fact, to declare the ballot at issue in Gregory Challenge
087-016 and Simpson Challenge 087-017 to be a valid vote for Simpson. The result of
such a finding would be to add one vote to Simpson's vote total in Precinct 87.
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Ill. Affidavits
A. Affidavits of Assisted Voter (Simpson Challenges 003-010 and 075-030,
and Gregory Challenges 087-026 though 087 -036)

The Recount Hearing Officer recommends the City Council find each of the
Challenged Affidavits of Assisted Voter to be void and that a proportional reduction occur
to the candidate's vote totals in Precincts 003, 075, and 087. For the reasons set forth in
Respondent's

previous

briefs,

Respondent

respectfully

disagrees

with

this

recommendation.

Respondent, in her prior briefs submitted in this matter, has demonstrated that the
statutory requirements related to the completion of affidavits to permit a voter to have
assistance in casting a ballot are not mandatory. Unlike the Election Code provisions
pertaining to absentee voter affidavits, the provisions of the Election Code pertaining to
Affidavits of Assisted Voter do not specifically proscribe the form of affidavit that must be
used, and the statute does not proscribe that a failure to follow the statutory requirements
will result in the invalidity of a vote cast by a voter receiving assistance. See 10 ILCS
5/17-14. Even if the statutory requirements related to the completion of such affidavits are
mandatory, it is clear from the facts before the Council that the statutory requirements
were substantially complied with. There is no allegation of fraud or that the ballots cast by
the disabled voters did not accurately reflect their free will. Petitioner has not cited to a
single case where an Illinois court has held that outside evidence cannot be used prove
the validity of an Affidavit of Assisted Voter. Petitioner only cites to distinguishable cases
where absentee affidavits or affidavits of a candidate for office were not permitted to be
rehabilitated after their execution.
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The City Council's determination as to whether the Affidavits of Assisted Voter
boils down to one question. Was it the intent of the Illinois General Assembly in enacting
the statutory provisions to permit voters with serious visual impairments to be
disenfranchised simply because they did not properly fill out the form of affidavit?
Respondent emphasizes "properly" because each voter, and all but one of the individuals
assisting the voters residing at the Mary Bryant Home for the Blind and Visually Impaired,
signed the affidavit, albeit not in the designated location.

This is evident from a

comparison of each voter's application to vote and affidavit. The affidavits of the Mary
Bryant Home voters and of those that assisted them to vote on April 2, 2019, are before
the City Council and should be considered. The blind voters and those that assisted them
did as they were instructed by the election judges. Respondent does not believe such
disenfranchisement of disabled voters was intended by the General Assembly, nor should
it be permitted. Respondent urges the City Council to overrule each and every challenge
to the Affidavits of Assisted Voter and not proportionally reduce the votes in Precincts
003, 075, and 087.
B. Certificate of Election Day Registered Voter (006-004) and Affidavit of
Name Change (084-006)
The Recount Hearing Officer recommends the City Council find valid the Certificate
of Election Day Registered Voter (006-004) and the Affidavit of Name Change (084-006).
Respondent hereby restates and incorporates by reference her arguments made in
Section III(B) of Gail Simpson's Brief and Argument filed on June 24, 2019, and the
exhibits attached thereto. In particular Simpson Challenges 006-004 and 084-006, as
with the challenged Affidavits of Assisted Voter in Capital Precinct 087, should be
determined to be valid. However, should the City Council deem invalid the Affidavits of
11

Assisted Voter in Capital Precinct 087 (Gregory Challenges 087-026 through 087-036),
then these two documents must likewise be held invalid and one vote must be
proportionally reduced between all four candidates in Precincts 006 and 084.
IV. Vote Calculations

As a result of the arguments presented herein and in previous briefs,
Respondent urges the City Council to find the final vote totals of the four candidates in
the April 2, 2019, Consolidated Election for the office of Alderman of Ward 2, Springfield,
Sangamon County, Illinois, to be as follows:
Candidate
Willie "Shawn" Gregory
Gail Simpson
Tom Shafer
Herman A. Senor

463
468
99
393

Respondent believes the vote totals above accurately represent the total valid votes
received by each candidate in the election.
In the event the City Council adopts all of the Recount Hearing Officer's
recommendations, however, Gail Simpson should still be declared the winner of the April
2, 2019, Consolidated Election. Respondent, however, believes a minor mathematical
error is present in the recommended proportional reduction calculation of the Recount
Hearing Officer. When making his findings, the Recount Hearing Officer appears to have
relied on the allocation calculations at the bottom of page 22 of Petitioner's Response
Brief to Gail Simpson's Brief and Argument filed on June 26, 2019. (In the chart at the

bottom of page 22, Petitioner's reduced vote totals 13.6579, not 13.00) Respondent

12

believes this error in Petitioner's calculations led to the minor error in the Recount Hearing
Officer's calculations of the final vote totals. As discussed below, the Respondent's
margin of victory should actually be 0.3612 rather than .03610. Though this does not
change the outcome, Respondent thought it best to bring the mathematical error to the
City Council's attention prior to a final decision being made.

If the Recount Hearing Officer's recommendations are followed, the candidate vote
totals before any proportional reductions are considered would be as follows:

Total
Gregory

462

Simpson

464

Shafer

97

Senor

386

Total ballots to be apportioned across the candidates due to the purported invalid
Affidavits of Assisted Voter would be as follows: 1 in Precinct 03, 1 in Precinct 75, and
11 in Precinct 87. This is a total of 13 votes to be proportionally allocated. Vote totals
would be proportionally reduced per precinct as follows:

Precinct
03

Percent

Precinct
87

Votes

Percent

Precinct 75

Votes

Votes

Percent

Gregory

92

51.69%

Gregory

46

36.22%

Gregory

52

16.00%

Simpson

70

39.33%

Simpson

42

33.07%

Simpson

105

32.31%

Shafer

3

1.69%

Shafer

6

4.72%

Shafer

21

6.46%

Senor

13

7.30%

Senor

33

25.98%

Senor

147

45.23%

Total

178

100.00%

Total

127

100.00%

Total

325

100%
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Accordingly, after proportional apportionment each candidate would lose the following
votes:

Precinct

Precinct

Precinct

3
0.5169
0.3933

75
0.3622
0.3307

87(11)
1.7600
3.5538

Senor

0.0169
0.0730

Total

1.0000

0.0472
0.2598
1.0000

0.7108
4.9754
11.0000

Gregory
Simpson
Shafer

Respondent's
Recommended
Total

Hearing Officer's
Recommended
Totals

2.6391
4.2778

2.6391
4.2781
0.7749
5.9651
13.6572

0.7749
5.3083
13.0000 1

Therefore, based upon the Recount Hearing Officer's Report and Recommended
Findings, the final vote totals of the April 2, 2019, Consolidated Election are as follows:

Total
Gregory

462

Simpson
Senor

464
97
386

Total

1410

Shafer

Less
Apportioned
Affidavits

2.6391
4.2778
0.7749
5.3083
13.0000

Final Total

459.3609
459.7222
96.2251
380.6917
1396

To summarize, there are 13 ballots to be apportioned according to the Recount
Hearing Officer. The Recount Hearing Officer's recommended allocation totals 13.6572
votes, when it should be 13. When necessary corrections are made, the vote difference

1 These calculations were completed in Microsoft Excel. If you calculate these numbers by hand the total comes
out to 13.0001. The reason for this is the number of decimal places used throughout has been limited to four
decimal places in all calculations. This is as statistically close to "13" as possible while still completing all
calculations with four decimal points.
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between Gregory and Simpson is .3612, not 3610.

If the Recount Hearing Officer's

Report and Recommended Findings are Accepted, Simpson must be declared the winner
of the election by .3612 of a vote.
V. Conclusion

WHEREFORE, for the reasons set forth above, and the arguments contained in
Gail Simpson's Brief and Argument filed on June 24, 2019, Response to Gregory's Brief
and Argument filed June 26, 2019, and Respondent's Second Brief in Response to
Petitioner's Brief dated June 28, 2019, and the exhibits attached to said pleadings,
Respondent, Gail Simpson, prays that the Springfield City Council will find and declare
she is the lawfully elected and seated Alderman of Ward 2, Springfield, Sangamon Count
Illinois.

Respectfully submitted,
Gail Simpson, Respondent,

Attorneys for Respondent:
Rammelkamp Bradney, P.C.
H. Allen Yow, Counsel
Koert J. Brown, Counsel
232 West State Street, P.O. Box 550
Jacksonville, Illinois, 62651
Telephone: (217) 245-6177
Fax: (217) 243-7322
Email: ayow@rblawyers.net
Email: kbrown@rblawyers.net
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